I INTRODUCTION
In just over 30 years, from 1983 through to 2015, Australia entered into 21 BITs and 10 PTAs. 1 The enthusiasm of successive Australian governments for these bilateral and regional economic agreements continues, with the TPP having been signed by 12 Pacific-rim countries including the US, Japan, Chile and Malaysia in February 2016 (although the US has now withdrawn from that agreement) 2 and more PTAs under negotiation. These include: the RCEP being negotiated among the ten ASEAN member States and those countries with PTAs with ASEAN (Australia, China, India, Japan, the Republic of Korea, and New Zealand); separate bilateral PTAs with India, Indonesia and the EU; the TiSA being negotiated outside the WTO to enhance liberalisation of trade in services among 23 WTO Members including the EU representing its 28 Member States (with negotiations led by the US, the EU and Australia); and the EGA being negotiated by representatives of 43 WTO Members to reduce tariffs on environmentally friendly goods. 3 Yet both concluded agreements and ongoing negotiations have met with varying levels of controversy in Australia. Apart from the fear that bilateral and regional negotiations may distract from multilateral efforts to liberalise trade, one of the major sources of concern has been the perceived threat posed by PTAs and BITs to Australia's sovereignty and 'regulatory autonomy'. 4 In the context of international economic law, regulatory autonomy and policy space refer to the ability of a State to determine its regulatory goals (such as the protection of public health or the conservation of natural resources) and to adopt and implement policies to pursue those goals. Growing concerns about regulatory autonomy reflect a shift in the focus of international economic law, from overt barriers to trade (such as quotas on the importation of particular products, tariffs or customs duties imposed on imports as they cross the border, and trade remedies such as anti-dumping duties), to more subtle 'behind the border' measures that may reduce competitive opportunities for imports or infringe the rights of foreign investors. These measures may include registration or licensing requirements for service suppliers, health and safety standards for products, environmental standards applied to investments, and a vast range of other regulatory measures. For example, the PTA concluded between Australia and the US in 2004 (the AUSFTA) faced considerable backlash within the Australian community, centred on fears that the agreement could require significant changes to Australia's intellectual property laws, 5 undermine public health initiatives (particularly access to affordable medicines through Australia's established system for subsidising pharmaceuticals: the PBS), 6 and threaten policies promoting local media content. 7 This book provides the first extended legal analysis of how Australia's current framework of PTAs and BITs affects Australia's regulatory autonomy. This analysis offers lessons for not only Australia but also other countries engaged in international trade and investment and attempting to improve the legal framework for these activities, including the 164 Members of the WTO and the 153 contracting States of the ICSID Convention. Investigating one country's treaties allows us to examine in depth the causes and implications of particular national 4 The concept of 'regulatory autonomy' is defined more fully below in part II. strategies in trade and investment rather than drawing broad generalisations from the experiences of a wider range of countries. We focus on four key disciplines within Australia's PTAs and BITs-intellectual property rights, trade in services, standards for the protection of foreign investors, and their enforcement through ISDS-and then examine the impact of these agreements on regulating to protect the environment as a case study of a specific policy area. Before moving into this discussion, however, we need to locate Australia's PTAs and BITs in their political, social and economic context. This chapter provides this context.
In part II of this chapter we seek to define regulatory autonomy and its relationship with international economic law for the purposes of this book, turning in part III to offer further relevant background and details about the scope of agreements addressed and terminology used in this volume. We go on in parts IV to VI to analyse Australia's modern international economic agreements, which we group into three generations. The first and longest of these generations spans from the early 1980s through to the early 2000s, including almost all of Australia's BITs and its most deeply integrated PTA: the 1983 ANZCERTA. The second generation begins in 2003 with the conclusion of the SAFTA and includes many of Australia's PTAs and a few remaining BITs. The third generation of agreements are those concluded after 2010. In November 2010, the Australian Government's Productivity Commission issued an influential report evaluating the benefits of Australia's bilateral and regional trade agreements, covering both trade liberalisation and investment protection. Despite the reservations of the Productivity Commission about the benefits of PTAs, the conclusion of several significant PTAs after 2010 demonstrates the Australian government's continued interest in these agreements, although the content of these most recent treaties reflects greater public scrutiny and concern about the impact of international economic agreements on regulatory autonomy. Concluding in part VII of this chapter, we elaborate on the purpose and structure of the rest of the book.
II DEFINING 'REGULATORY AUTONOMY' AND ITS CONSTRAINTS
rather than international law. At its broadest level, regulatory autonomy may refer to the whole universe of areas in which a government might choose to act, whether for economic or non-economic objectives. Deciding to nationalise an industry, impose tariffs on particular imports, ban a carcinogenic substance, or impose environmental labelling standards would all fall within this broad notion of regulatory autonomy. Until the mid-20th century, the regulatory space available to States was 'almost unlimited'. 8 However, the very purpose of agreements regulating international trade or foreign investment, particularly as they began to emerge more prominently after World War II, was to constrain States' use of certain regulatory and policy tools, in order to pursue broader welfare objectives at national and international levels. The GATT 1947 restricted the use of various trade-related measures, including tariffs and non-tariff barriers such as 'quantitative restrictions' on imports. 9 In addition to these rules targeting import restrictions, the GATT 1947 included more general obligations not to discriminate against imported products. These obligations extended to the use of internal taxes or charges, or any other 'laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use'. 10 In this way, the multilateral trade disciplines of the GATT regime began to impose constraints on States' use of measures that may not have appeared to be directly related to trade. Similarly, the BITs and other agreements relating to international investment that began to proliferate in the 1950s and 1960s imposed requirements on governments regarding a wide range of domestic regulatory and administrative actions. Given their historical context, in which capitalexporting States were seeking protection for their nationals investing in developing countries, these agreements were often designed to 'avoid under-inclusiveness' through the use of broadly framed obligations. 11 To say that international economic law-as contained especially in the multilateral rules of the WTO (which entered into being in 1995 as the successor to the GATT 1947), and bilateral or regional PTAs and BITs-imposes limitations or constraints on regulatory autonomy is neither profound nor necessarily a criticism. It could be said that the very purpose of these agreements is to constrain regulatory autonomy, in order to prevent governments from acting in a 'protectionist' manner (that is, to protect their domestic industries) or infringing on the rights of foreign investors. As Natens says of multilateral or preferential agreements to liberalise trade:
As with all international obligations, this necessarily implies a loss of regulatory autonomy: by agreeing to be bound by certain obligations, a domestic regulator may no longer adopt regulations which violate these international obligations. 12 Nevertheless, as the scope of domestic measures that may be subject to trade and investment rules has expanded, questions about the encroachment of international economic law into States' regulatory space have become both more frequent and more intense. Community concerns about these agreements have been particularly strong in relation to regulations that are not, on their face, concerned with international trade or foreign investment, instead pursuing some other public purpose.
In the early years of the GATT 1947, the GATT contracting parties retained significant regulatory autonomy, particularly with regard to elements of public welfare such as health, safety, and the natural environment. 13 But with the gradual reduction of tariffs and quantitative restrictions on trade, focus shifted to measures enacted behind the border that affect the competitiveness of imports. Regulatory measures could be classified as 'non-tariff barriers' to trade on the basis of various criteria, such as their intent, their usual effect, or their legality under WTO rules. 14 The difficulty with which international economic law has wrestled, particularly in more recent years (when explicit discrimination has become less commonplace), is distinguishing between legitimate regulatory measures and disguised acts of protectionism. Writing in the context of the WTO, Mattoo and Subramanian have noted:
The difficulty lies in distinguishing between two types of situations. In one situation, a non-protectionist government cannot prevent certain domestic policies from incidentally discriminating against foreign competitors; in the other, a protectionist government uses a legitimate objective as an excuse to design domestic policies which inhibit foreign competition. The challenge is to devise rules which are sensitive to the difference between these two situations, exonerating the former while preventing the latter. 15 Although this passage was directed at the multilateral trading regime, its sentiment applies equally to the rules of PTAs and BITs. Discussing the impact of ISDS on regulatory autonomy, Broude, Haftel and Thompson have described the regulatory space available to States as a sort of continuum where:
at one extreme states have a great deal of flexibility to pursue policies they see fit, and are thus insulated from external pressure or influence attempts … At the other extreme, governments have little room to maneuver and are highly constrained by the ability of foreign investors to challenge their policies under BITs and ISDS … 16
In referring in this book to 'regulatory autonomy' (which may also be called regulatory space, policy space, or perhaps even the 'right' to regulate), the aspect of that freedom with which we are primarily concerned is the ability of governments to take action for bona fide, non-economic public welfare purposes. To this extent, we view regulatory autonomy as a public good, which should be safeguarded in the design and implementation of PTAs and BITs. However, we note from the outset that absolute regulatory autonomy-allowing States virtually unfettered discretion to implement policies as they see fit-may be unhelpful in the international economic law context. Trade and investment agreements discipline domestic regulations, even those with an ostensible public purpose, due to 'concern that some useful forms of regulation may be viewed as discriminatory, or as unduly burdensome, or as effective barriers to market access'. 17 As the Australian Parliamentary committee JSCOT noted in its report on the TPP, the ISDS mechanism may open Australian regulatory measures to challenge, but if the Australian government fails in its defence of a measure, either the ISDS provisions are not functioning correctly or the measure is 'poor policy'. 18 In this latter situation, JSCOT suggested that an investor should be entitled to compensation. 19
B International Economic Law: Impacts and Rationales
When we discuss the potential for Australia's PTAs and BITs to constrain Australia's regulatory autonomy, we do not mean that they prevent the enactment or implementation of legislation or regulations, or the taking of certain administrative decisions. For Australia, PTAs, BITs and other treaties do not have direct effect in domestic law. Some legislation is usually necessary to comply with new trade obligations, for example to implement international commitments relating to tariffs, customs, intellectual property or other standards. 20 However, the general obligations contained in the treaty do not automatically become part of domestic law.
The obligations contained in PTAs and BITs may nevertheless influence and limit Australia's policy choices as a result of domestic implementation of these norms and international compliance and enforcement mechanisms. Australia is also keen to be seen as a reliable economic partner in the international community, which affects how it applies laws and responds to even informal concerns raised about its compliance with international obligations. If an Australian measure is found inconsistent with WTO law in the WTO dispute settlement system, Australia needs to bring that measure into conformity with its WTO obligations, either immediately or within a 'reasonable period of time', 21 or risk prospective retaliation in the form of 'suspension of concessions' (that is, non-compliance with WTO obligations) by the successful complainant WTO Member. 22 Recognizing that their relations in the field of trade and economic endeavour should be conducted with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and effective demand, and expanding the production of and trade in goods and services, while allowing for the optimal use of the world's resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development … 30
Trade liberalisation (through 'the substantial reduction of tariffs and other barriers to trade and … the elimination of discriminatory treatment in international trade relations') 31 is a means towards these ends, as further noted in the preamble.
The causal connection between international trade liberalisation and national and global welfare gains 32 is explained by the theory of comparative advantage, which is widely accepted in mainstream economics 33 and supported by empirical evidence of the impact of trade on poverty reduction in developing countries. 34 However, the implementation of the theory in practice can be problematic, for example as regards the allowance of significant agricultural subsidies by WTO Members, 35 topic of international trade agreements at all, 37 and, indeed, the impact of PTAs on the multilateral trading system. 38 In addition to these challenges at the international level, domestically, countries need to deal with the 'adjustment costs' of trade liberalisation by providing financial or other forms of support such as retraining for industries and workers whose jobs may be lost as a result of trade. 39 International trade agreements such as the WTO agreements and PTAs do not usually contain prescriptions regarding such matters, instead allowing each party to determine how best to redistribute the gains from trade in accordance with its own circumstances. A 2017 report by the WTO, IMF and World Bank notes that '[m]itigating adjustment costs' through domestic policies 'can help to alleviate resulting negative attitudes toward trade … and make trade openness more socially sustainable'. 40 The WTO Director-General Roberto Azevêdo has also noted that 'innovation, automation and new technologies are responsible for roughly 80% of the manufacturing jobs that have been lost'. 41 The purpose of IIAs is typically understood as promoting or encouraging the flow of foreign direct investment into host States, by providing high standards of legal protection for the interests of investors, accompanied by an effective means of enforcement. For example, the preamble to the Australia-Mexico BIT states that the parties entered into the agreement:
Recognising the need to promote and protect foreign investments with the aim to foster their economic prosperity; … Recognising that pursuit of these objectives would be facilitated by a clear statement of principles relating to the protection of investments, combined with rules designed to render more effective the application of these principles within the territories of the Contracting Parties; 42 Providing legal protections for foreign investors is beneficial to host States, at least in theory, as they receive the benefits of increased foreign investment. 43 However, debate exists as to whether the conclusion of IIAs or the availability of ISDS under those treaties does, in fact, promote or encourage foreign investment. 44 From the perspective of capital-exporting States, BITs provide their nationals with greater protection when investing in foreign countries, and ISDS mechanisms allow the enforcement of these protections without the need for the home State to exercise any rights of diplomatic protection. 45 In this way, BITs have also been described as a means of depoliticising investment disputes and avoiding so-called 'gunboat diplomacy'. 46 The availability of a formal means of resolving investment disputes may be particularly important for investment in countries with unstable political systems or under-developed judicial systems. However, IIAs generally contain reciprocal obligations and benefits, protecting both inward and outward investment with respect to each State party. Developed and developing countries alike have increasingly realised that ISDS represents a potentially intrusive form of dispute settlement that may be used by an investor of either party. Concerns about international investment law in general and ISDS in particular have mounted in more recent years especially because of factors such as the absence of a centralised appellate mechanism, the unpredictability of the reasoning and outcomes of investment treaty arbitrations, the potential for conflicts of interest in the overlap between arbitrators and counsel, the targeting of regulatory measures with a range of policy goals, and the size of monetary awards. 47 These kinds of concerns have led to some States terminating BITs, withdrawing from the ICSID Convention 48 (which provides the framework for many ISDS proceedings), or re-evaluating their approaches to ISDS, as in the case of Australia as discussed further below.
In discussing Pakistan's BITs as an example of developing country approaches to international investment law, Poulsen writes:
BITs had merely been considered a diplomatic token of goodwill. There was an expectation that the treaties would lead to increased inflows of foreign investment, something Pakistan desperately needed, but they were not thought to have any liabilities or regulatory constraints … It was … not until Pakistan was hit by a multimillion-dollar arbitration claim that officials realized the implications of treaties signed by shifting governments since 1959. 49 From a behavioural perspective, Poulsen explains the acceptance by many developing countries of the 'modern investment treaty regime' as arising from 'bounded rationality': 'policy-makers are subject to cognitive constraints and often prone to make mistakes', suffering from 'systematic information processing biases' rather than engaging in 'sophisticated cost-benefit calculations'. 50 He suggests that a preference for the status quo may also explain why the growing awareness among developing countries of the unexpected costs of ISDS has not led to wholesale reform and renegotiation of their investment treaties. 51 On the contrary, the 'motivated optimism that resulted in a rush to sign BITs during the 1990s seems to be repeating itself with investment chapters in PTAs'. 52 Poulsen also notes that developed countries that have themselves been challenged under ISDS may be more open to pursuing major reforms in international investment law. 53 Australia falls in that category, having now successfully defended its first ISDS claim (brought by Philip Morris Asia Ltd against Australia's world-first 'plain' tobacco packaging scheme, as elaborated in Chapter 2). As Australia awaits the outcome of multiple complaints against the same scheme in the WTO (also addressed in Chapter 2), and in view of the US withdrawal from the TPP and ongoing changes to the landscape of international economic law flowing from the election of President Donald Trump, now is an appropriate time to reflect on Australia's engagement with international economic law through its PTAs and BITs. With full understanding of the potential for international trade and investment disputes to constrain regulatory decision-making, and of the possibility that unexpected developments such as Brexit and the US election will have lasting impacts on international institutions and the global economy, Australia has the opportunity to evaluate its past treaty practice and make improvements for the future.
III IDENTIFYING AUSTRALIA'S PTAs AND BITs:
HISTORY, SCOPE AND TERMINOLOGY 58 In other words, these agreements were intended to provide a starting point for the deepening of trade and economic relations, without making much substantive progress towards that goal. The coverage and scope of trade liberalisation commitments and investor protections in Australia's early bilateral trade agreements was very limited. For example, the 1957 trade agreement with the United Kingdom focussed on tariff preferences for only a small range of scheduled products, rendering its coverage far narrower than modern PTAs. 59 Similarly, in 1976 Australia concluded a general economic treaty with Japan that included investor protections, but these were limited in scope, covering only full protection and security, FET and MFN treatment obligations, and with no mechanism for enforcement. 60 Although this treaty was the 'first of its kind that Australia had concluded with any country', 61 it bears little resemblance to the more comprehensive BITs that Australia began to conclude from 1988 onwards.
Australia's first modern PTA (ANZCERTA) came in the 1980s, reflecting broader reforms in economic policy and trends towards liberalisation. For the first half of the 20th century, through to the 1970s, Australia had maintained a relatively high degree of protection of its domestic industry, particularly in manufacturing. 62 Protectionist policies were seen as necessary for nation-building in Australia-which was still economically developing and highly reliant on commodities/ agriculture-and to provide employment for a growing population. 63 Although Australia was a party to the GATT from 1947 and involved in multilateral trade negotiations, it did not 'participate to any significant extent' in the negotiated tariff reductions of the Kennedy and Tokyo 58 R Burnett, 'Australia's Bilateral Trade Treaties-Developments 1972 -1975 ' (1974 Rounds of GATT negotiations. 64 Australia did not make international commitments for significant tariff cuts until the Uruguay Round of GATT negotiations, and, at that same time, it began to engage in unilateral trade liberalisation, such as phased cuts announced in 1988. 65 After the conclusion of ANZCERTA in 1983, Australia continued to enter into trade agreements that we do not classify as PTAs for the purposes of this book. 66 Like many of the earlier trade agreements, these bilateral treaties were often aspirational agreements to explore future opportunities to promote trade, rather than comprehensive agreements to lower barriers to trade. 67 Although these agreements vary significantly, the PTAs we examine in this book are detailed and relatively comprehensive trade agreements, covering a range of disciplines relating to trade in both goods and services. 68 The BITs that we examine include the core obligations that have become synonymous with modern international investment law, such as provisions on expropriation and FET (see Chapter 4); most also provide for enforcement through ISDS (see Chapter 5). We use the term BIT to refer to bilateral agreements that relate exclusively to investment, regardless of the nomenclature used in the official title of the agreement. 69 In addition to BITs, investment obligations are also included as a specific chapter of some PTAs. We use the term international investment agreement or IIA to refer collectively to BITs and PTAs containing investment obligations. 64 Snape, Gropp and Luttrell, above n 54, 363. Essentially, these agreements would at least purport to be consistent with the requirements for PTAs established by GATT 1994 art XXIV(8)(b) and GATS art V(1), meaning that they eliminate duties or other restrictions on substantially all trade between the constituent territories of the free trade area. In Chapters 2 and 3 we offer some thoughts on these requirements in the context of intellectual property and services respectively. 
IV FIRST GENERATION: ANZCERTA AND BITs
The first generation of Australia's PTAs and BITs, as defined in this book, includes the largest number of agreements, as set out in Table 1.1. limited free trade area set up by the 1965 agreement, a full free trade area, a customs union, an economic community, or a monetary union. 76 The decision not to pursue a customs union or other closer form of integration was in part due to significant differences in the tariff structures of the two countries at the time, 77 as well as Australian concerns that the adoption of a common external tariff would necessitate an increase over current Australian levels, in turn 'encourag[ing] the expansion of industries which are inefficient by world standards'. 78 Despite these limitations of the original ANZCERTA, this treaty has provided the framework for what is now a highly integrated Trans- Tasman facilitated cooperation in other fields, including harmonisation of business law and reducing discrimination in government procurement. 82 At the time of ANZCERTA, Australian politicians had little desire to seek similarly deep or comprehensive economic agreements with other trading partners. In a statement to the GATT 
This resort to solving one's problems at the expense of one's trading partners or of seeking bilateral solutions outside the multilateral framework put very great pressure on all of us, especially the smaller trading nations. 83 Many of Australia's key aims in international trade diplomacy at the time centred around improving access to markets in major industrialised countries for its agricultural exports and commodities-difficult goals that most expected would be more achievable through multilateral negotiations. 84 As Frederick Abbott and others have argued, relatively small or weak nations have greater power in multilateral negotiations, as they can band together to resist pressure from major economic powers such as the US or the EU. 85 In 1986, the Department of Trade and Economic Planning Advisory Council considered whether or not Australia should pursue a bilateral trade agreement with the US, but concluded that it would be preferable for Australia to lower its tariff barriers unilaterally, and that multilateral or large regional efforts to liberalise were preferable to bilateral initiatives. 86 Thus, the ANZCERTA was something of an anomaly, and the parties sought to ensure that it would 'be designed to enhance relationships with third countries', rather than being inward-looking. 87 The conclusion and evolution of ANZCERTA reflects the close political relationship between Australia and New Zealand, as much as their economic connection. Neither country has been 'the most important trading partner of the other', particularly since historically both States have had a similar focus on commodity exports and agricultural production. 88 The Australian negotiators in the early stages of talks noted that the economic gains on offer from an agreement were likely to be small. 89 In many respects, ANZCERTA has been driven by the unique 'deep ties of common origin and shared ideals and institutions which give a sound basis for the closest co-operation'. 90 Unsurprisingly given the close historical relationship of Australia and New Zealand, as well as their economic and cultural similarities, we have found no evidence that the conclusion of ANZCERTA was seen as a threat to regulatory autonomy. During the 1980s, international trade law was still largely concerned with tariffs and more obvious non-tariff barriers to trade, rather than regulatory measures. 91 As a result, concerns about regulatory autonomy were not widespread at this time. Moreover, to the extent that harmonisation of standards was discussed in the ANZCERTA negotiations, Australia was unlikely to be concerned that this would threaten its regulatory space. As the larger economy, Australia may have presumed that any harmonised standards would likely be based on existing Australian approaches. 92 As explained below, this presumption did not hold for later PTAs, such as the AUSFTA. This concern began to emerge more prominently in the late 1990s, as discussed in part V below. a multilateral agreement on investment (MAI), 102 although these efforts ultimately failed. 103 Unfortunately, few publicly available documents directly explain why Australia began to seek out BITs in the late 1980s and throughout the 1990s. A joint communiqué issued by federal, state and territory governments in Australia in 1991 called for 'coordinated action programs to pursue bilateral trade and investment strategies for priority interests', 104 without explicitly mentioning treaty negotiation. The welcoming of foreign investment in the late 1980s and 1990s was in sharp contrast to investment policy espoused by Australia in the 1970s, which could almost have been described as an environment of overt hostility: 'political opinion in Australia was running strongly in favour of curbing the role of foreign direct investment'. 105 The enactment of the Companies (Foreign Take-overs) Act of 1972 (Cth) was the first legislative step taken by the Australian government to enable regulation of foreign investment (beyond the use of foreign exchange controls) 106 and a precursor to the Foreign Acquisitions and Takeovers Act 1975 (Cth), which regulated take-overs of companies as well as certain purchases of real assets. 107 Australia resisted pressure throughout the 1970s from some members of ASEAN to enter into agreements for the protection and promotion of investment. 108 The conclusion of BITs-reciprocal agreements designed to encourage and protect foreign investments-in the late 1980s and 1990s represented a major shift towards liberalisation in Australia's policy, although controls on and oversight of inbound foreign investment remained. A major factor behind Australia's move towards BITs in the late 1980s is likely to have been the increase in outward foreign investment from Australia most of the 20th century, Australia was largely a recipient of foreign capital and investment. 109 By the 1980s, however, more Australian companies were investing in other countries, particularly in Asia, creating an incentive for the government to negotiate treaties to ensure protection of their rights. 110 In addition, the general liberalisation of the Australian economy in the 1970s and 1980s, which included relaxing controls on foreign investment, diminished concerns that entering into BITs would undermine the ability of the Australian government to regulate the entry of foreign investment. 111 The countries with which Australia entered BITs during this period did not follow any obvious geographic pattern. Several Eastern European countries were included in the program, such as Hungary, Poland, Romania, and the Czech Republic. 112 Negotiating with these States was part of a broader strategy of seeking access to markets and economic opportunities in formerly Communist countries, particularly following the collapse of the Eastern Bloc. 113 These historic events were viewed as opening up 'potentially significant opportunities' for Australian companies to invest in Eastern Europe. 114 Australia also entered BITs with neighbours in Asia-including China, Indonesia, Laos, the Philippines, and Viet Nam-and with a number of South American countries, including Argentina, Uruguay, and Peru. 115 Although Australia had recognised the importance of markets in Asia for some time, the country was only beginning to recognise the potential for investment and trade with Latin American States by the 1990s. 116 In particular, investment by major mining companies in Latin America was cited as a basis for entering into these BITs. 117 Thus, while possible motivations for entering 109 Ibid 67. into treaties with particular partners can be identified, no single public narrative explains the range of new BIT partners during this period. In the mid-1990s Australia also entered negotiations with major emerging economies including Russia, India, Brazil, and South Africa, without concluding BITs with those countries. 118 Australia's BITs were generally seen as protecting its outbound investors when they entered foreign markets, particularly developing countries or economies in transition. Negotiators appear to give only limited consideration to the possibility that these agreements could be used by foreign investors entering Australia to challenge regulatory actions. For example, in its report on the Chile and Peru BITs, JSCOT found 'little evidence' of Chilean or Peruvian investment in Australia at the time. 119 Thus, although the obligations contained in the BITs are reciprocal and almost all contain ISDS mechanisms, 120 Australia thought it 'highly unlikely' that it would ever be required to pay compensation for expropriation or other harm to a foreign investor. 121 Moreover, these BITs closely followed the Australian model agreement, hence reflecting its interests and agenda. 122 As a result, these BITs were generally signed and ratified with no serious concerns being raised.
B International Investment Agreements: Australia as a Relative Latecomer
This apparently limited foresight about the potentially far-reaching implications of investment obligations, particularly through ISDS (as we discuss in Chapters 2 and 5), mirrors the experiences identified in other countries, both developed and developing, as noted above. In Australia, the negotiations for the MAI did provoke discussion of how the agreement could intrude on Australia's sovereignty and regulatory space. Some of these concerns related to particular proposals for the content of the MAI, which might bind state governments as well as the federal government, or require the removal of screening processes for foreign investment. 123 In addition to these specific concerns noted by the government, some commentators raised wider arguments about the potential for investment protections in the MAI to narrow the policy space available to regulators in the future. 124 One point of particular concern was the nature of the country-specific exceptions provided in the agreement, which shielded only pre-existing measures or policies, precluding more restrictive future policies. 125 In addition, some regarded the definition of expropriation as too broad, covering a wide range of measures not directly related to foreign investment and placing foreign investors in a position superior to that of Australian companies. 126 The greater concerns expressed about the MAI, compared to Australia's BITs, may be explained by a few factors. First, due to the size of the MAI and the nature of the parties involved (including the US and the EU), Australia would have been more likely to be affected by the agreement as a recipient of investment (rather than as a source of outward investment). Second, when Australia started to conclude its BITs in the late 1980s, very few known ISDS cases existed. By the time the MAI was being negotiated in the late 1990s, more cases had arisen, along with a general unease about the effects of globalisation and international economic law, as we now discuss.
V SECOND GENERATION: THE SHIFT TOWARDS PTAs
The conclusion of a PTA with Singapore in 2003 (SAFTA) marked an important turning point for Australia's international economic diplomacy. The government still made clear statements in favour of multilateralism as a tool for reducing trade barriers, but it had shifted towards viewing bilateral or regional PTAs as stepping stones towards this goal, rather than as antagonistic competitors with it. 127 In addition to the SAFTA, Australia concluded another four PTAs by the end of 2009, with the US, Thailand, Chile, and ASEAN (alongside New Zealand), as set out in Australia's move towards actively pursuing PTAs arose, in part, from the slow progress of multilateral negotiations in the WTO. 128 Progress at the multilateral level had been slowed by several factors: significant opposition to trade liberalisation (including major protests at WTO negotiating rounds, such as the Ministerial Conference held in Seattle in 1999); 129 intractable differences on issues such as agriculture, making it difficult for the WTO Members to move forward using the 'single undertaking' model according to which 'nothing is agreed until everything is agreed'; 130 and the expanded and diversified WTO membership. Not only were multilateral talks beginning to stall, but Australia was also afraid of being left behind or disadvantaged by other countries' bilateral trade arrangements. 131 In addition to these external factors, domestic politics also played a role. When Prime Minister John Howard and the Coalition came to power in 1996, part of their campaign platform had been to pursue bilateral negotiations as a means of accessing export markets. 132 Thus, the 1997 White Paper 'In the National Interest' demonstrated a greater appetite for bilateral and regional trade negotiations, which could be 'the course that will bring Australia the most substantial gains in market access in the shortest time frame'. 133 This context for Australia's embracing of bilateralism is important because it influenced the content of its negotiated agreements. PTAs were 128 See Capling, Australia and Trade, above n 54, ch 8. 129 Ibid. viewed as a tool for achieving liberalisation that had not yet been secured through the WTO framework: 'WTO-plus' obligations. Many of the commitments made in these PTAs took further steps in areas already covered by WTO rules, such as eliminating remaining barriers to trade in goods (tariffs and quantitative restrictions), liberalising additional services sectors, and (as discussed further in Chapter 2) increasing minimum standards of intellectual property protection. For Australia, one particular area of concern that motivated bilateral negotiations was the reduction of tariffs and quantitative restrictions that limited access for its agricultural goods in other markets, such as the quantitative restrictions imposed by the US on beef and sugar imports. 134 In addition to 'WTO-plus' obligations, whole new disciplines were included in some of the PTAs concluded in this era, covering topics such as e-commerce, 135 competition policy, 136 environment 137 (discussed further in Chapter 6), and labour. 138 Through the inclusion of chapters for the protection of foreign investors, 139 Australia began to incorporate obligations usually found in BITs into its PTAs: a significant contrast to the first generation of agreements, in which trade and investment were kept separate. The increasingly broad subject matter of PTAs creates further potential for these agreements to erode regulatory sovereignty, as we discuss in later chapters.
During this period, there was generally bipartisan support for entry into PTAs, although the AUSFTA was an exception. 140 Yet even where the treaties received broad support, they were not without controversy, reflecting the heightened public awareness of the potential impact of globalisation and international economic law on other policy areas, such as the protection of public health and the natural environment.
Concerns about the impact of the agreement on Australia's sovereignty were raised during the JSCOT process for the SAFTA, with some submissions to the inquiry noting that the agreement may 'limit the future actions of Australian governments'. 141 Of particular concern was the 'negative list' approach to coverage of the services obligations of the agreement, which meant that activities were covered unless they were specifically carved out. 142 JSCOT responded to these concerns regarding regulatory autonomy, noting that '[t]he Committee does not agree that FTAs impose limitations on sovereignty-they are, in fact, instances of the exercise of sovereignty'. 143 Moreover, the JSCOT report noted that if such problems were to arise, the agreement could be amended or terminated in the future, as well as the biennial review process allowing governments to add sectors to their list of reservations if necessary. 144 Finally, the JSCOT process considered the possibility, raised by some critics of the agreement, that the investment provisions could expose Australia to claims similar to those the US and Canada had experienced under the NAFTA. 145 In response to these concerns, DFAT provided a detailed analysis of how the ISDS provisions of the SAFTA differed from those of the NAFTA. 146 Civil society wariness of PTAs and concern about regulatory autonomy varied greatly in relation to the five different trade agreements Australia concluded in this second generation. Although some issues were raised in relation to the first of these agreements (SAFTA), very little was said in relation to the last agreement, the 2009 AANZFTA. 147 In fact, the JSCOT report for that agreement noted the absence of provisions requiring the parties to promote human rights, high labour standards or environmental protection, expressing no concern that other provisions of the agreement might adversely impact the policy space available to Australia provisions undertaken in relation to the SAFTA, the JSCOT report on the ACIFTA, concluded five years later, referred to only one submission raising concerns about ISDS and its potential impact on health and environmental policy. 149 This discrepancy suggests that civil society concern about regulatory autonomy is sensitive to the specific context of each agreement, including the identity of the parties and the scope of the obligations.
The most controversial and influential PTA Australia entered into during this period was the AUSFTA. 150 As noted earlier, some commentators and community groups viewed several aspects of this agreement as threats to Australia's regulatory autonomy. These included provisions that would require specific alterations to Australia's existing laws, such as intellectual property protections or the process for listing pharmaceuticals on the PBS, 151 as well as more general concerns that investment protection norms may undermine national sovereignty. 152 In what was, at the time, a unique move for a developed country, Australia responded to these concerns by pushing for ISDS not to be included in the PTA. 153 Australia succeeded in this regard, making this agreement a rare example of a US PTA with investment obligations but no ISDS.
The second generation of Australia's modern trade and investment agreements was dominated by PTAs, but two final BITs were also concluded in this period. 154 Australia's BITs with Mexico and Turkey were both concluded in 2005. However, although they came after PTAs such as SAFTA and AUSFTA, they were based on the earlier Australian model BIT and their text is similar to that of first generation BITs. 155 Although, in terms of chronology, they appear in the second generation of Australia 157 Yet, the general concerns that had arisen regarding regulatory autonomy were reflected in the review of the Mexico BIT. Perhaps informed by Mexico's own experience with ISDS cases under the NAFTA, 158 the Queensland government expressed concerns that the BIT might require Australian governments to pay compensation for actions consistent with domestic law, such as the revocation of a licence or approval. 159 In response to these concerns:
DFAT advised that it was unlikely that regulatory action by States, such as the imposition of taxation or the lawful revocation of licences or permits, would constitute expropriation at international law. 160 Although this interaction was not a full or thorough discussion of the potential risks to regulatory autonomy posed by BITs or IIAs, the fact that these questions were even raised in relation to the Mexico BIT, when they had not been raised in relation to Australia's 19 previous BITs, demonstrates the increase in concern about regulatory autonomy that characterised the second generation of Australia's trade and investment agreements.
VI THIRD GENERATION: BACKLASH AND '21ST
CENTURY PTAs' policies. 161 In 2010, the Australian Productivity Commission issued a report on bilateral and regional trade agreements, which also considered the investment aspects of these agreements. 162 The Productivity Commission is an independent authority established by Commonwealth statute, which provides research and advice to governments on a range of policy issues, either at the request of a Minister or on its own initiative. 163 The Commission's 2010 Report was prepared because:
The Commission was asked by the Government to examine the effects of such agreements on a range of matters, including trade and investment barriers, prospects for multilateral reform, regional integration and Australia's economy generally. 164 Among many other findings, the Commission's Report gave the following advice related to regulatory autonomy:
The Australian Government should not include matters in bilateral and regional trade agreements that would serve to increase barriers to trade, raise costs or affect established social policies without a comprehensive review of the implications and available options for change. 165 Further, the Commission made specific recommendations about the process of ISDS, suggesting that the government should 'seek to avoid the inclusion of investor-state dispute settlement provisions in [PTAs] that grant foreign investors in Australia substantive or procedural rights greater than those enjoyed by Australian investors'. 166 Not long after the release of this report, the first ever ISDS case against Australia was launched by Philip Morris, challenging the consistency of cigarette plain-packaging requirements with the 1993 Australia-Hong Kong BIT, as discussed further in Chapter 2. That agreement was one of Australia autonomy' had begun to develop. 167 In December 2015, Philip Morris' claim was dismissed on jurisdictional grounds, 168 but the litigation has still had a significant impact on the third generation of Australia's PTAs. The Productivity Commission Report, along with the Philip Morris arbitration, contributed to ISDS becoming a focal point for concerns regarding regulatory autonomy and PTAs in Australia.
Initially, the government endorsed the Productivity Commission's recommendation that ISDS provisions not be included in future PTAs, through the Gillard Trade Policy Statement of April 2011. 169 This policy changed when the Liberal-National Coalition was elected in September 2013. Since that time, the inclusion of ISDS provisions in PTAs has been considered on a case-by-case basis. 170 Outside the major political parties there has been even stronger opposition to ISDS, with Australian Greens' Senator Peter Whish-Wilson introducing a private Senator's Bill in 2014 that would prevent the government concluding any future treaties that included an ISDS mechanism. 171 Although the Bill was never voted on, its discussion by Senate Foreign Affairs, Defence and Trade Legislation Committee provides further insight into the views of Australia's political parties on ISDS. The Coalition members maintained that ISDS may be a worthwhile inclusion in some agreements. 172 The Labor Party Senators on the Committee felt that ISDS was 'unnecessary', but that it was also 'not desirable to radically constrain' the government's treaty making power through the proposed legislation. 173 The majority of the Committee suggested that concerns regarding ISDS would be better addressed through careful treaty drafting and the inclusion of appropriate safeguards. 174 Another focal point of concern and backlash regarding PTAs in this third generation of Australia's agreements has been the process of treaty negotiation. In June 2015, the Senate Foreign Affairs, Defence and Trade References Committee released a report titled 'Blind Agreement', discussing the need for greater transparency and consultation in the making of treaties. 175 The report was not limited to discussion of trade and investment agreements, applying more broadly to Australia's treaty making process. However, negotiation of the ChAFTA and TPP were cited by the Committee as important context for its inquiry. 176 The majority of the Committee recommended, inter alia, that parliamentarians and their advisors and non-governmental stakeholders be given greater opportunity to consult on the negotiation of treaties, and to review and comment on the text of treaties before their signature. As well as confidentiality of negotiations being unenforceable in a digital age, 177 the Committee noted evidence that 'international trade agreements can sometimes have unintended consequences, especially with regard to intellectual property provisions negotiated in the context of bilateral or regional trade deals'. 178 These and other factors suggested to the majority of the Committee that treaty-making processes in Australia required reform, because 'the context of treaty making-particularly in relation to trade treaties-had changed dramatically in recent decades'. 179 The Coalition government disagreed with all of the Committee's findings, creating doubt as to whether or not Australia's treaty process will be reformed to allow for greater involvement of parliamentarians or the community. 180 173 Ibid 19-21. 174 Ibid 17. 175 Since 2010, Australia has concluded four new PTAs, including with three of Australia's largest trading partners in North Asia (Korea, Japan and China), as well as an Investment Protocol to the ANZCERTA, as set out in Table 1 .3. In 2016, Singapore and Australia agreed significant amendments to the SAFTA, aligning that agreement more closely with Australia's recent PTA practice. In addition to the four PTAs that have entered into force, a number of other third generation PTAs are being negotiated or have recently been finalised. Most notable among these is the TPP, which was signed in February 2016 by 12 nations accounting for over 35 per cent of world GDP. 186 As well as being significant simply for its size, the TPP is noteworthy as an example of a '21st century' trade agreement, which seeks to include innovative provisions that achieve further liberalisation than that achieved in earlier PTAs. For example, the TPP includes chapters relating to regulatory coherence, small and medium-sized businesses, and State-owned enterprises, 187 as well as novel environmental provisions covering fisheries subsidies and other disciplines not often included in PTAs. 188 These new provisions demonstrate a tension inherent in the TPP and other contemporary PTAs, between recognising the parties' 'inherent right to regulate' and 'safeguard public welfare', 189 and their desire to pursue deeper economic integration and expand the reach of PTAs. 190 The TPP also exemplifies the impact of tobacco-related disputes on subsequent negotiations, as the agreement includes a special carve-out from ISDS for tobacco control measures. 191 A similar clause was also included in the 2016 agreement to amend SAFTA, signalling that Australia may seek to include this provision in future agreements. 192 The TPP was signed by the 12 negotiating parties, but it cannot enter into force in its current form absent some unexpected developments in the US. After President Trump took office in the US in January 2017, one of his first executive acts was to withdraw the US from the TPP. 193 Under the terms of the TPP, the treaty can enter into force only if at least six of its original signatories complete their applicable legal requirements to ratify it, provided that those parties represent at least 85 per cent of the combined gross domestic product of the 12 original signatories (based on The mechanism is a denial of benefits clause, which TPP parties may elect to use. See TPP art 29.5 and discussion in Chapter 5 of this volume. 
VII CONCLUSIONS AND OUTLINE
Concerns regarding regulatory autonomy, as that concept is conceived today, were not a major influence or consideration in the conclusion of the first generation of Australia's BITs or the ANZCERTA. In these agreements, Australia was typically the larger and more developed economy. However, by the late 1990s, concerns about the impact of economic agreements on policy space in other areas, such as public health and environmental protection, had begun to emerge. This change coincided with Australia's shift in policy towards approving bilateral PTAs, in its second generation of agreements. Following the Productivity Commission Report in 2010 and the initiation of arbitration by Philip Morris against Australia, concerns about regulatory autonomy grew and have become a prominent feature of parliamentary and public consideration of Australia's PTAs. However, Australia has nevertheless continued to embrace these agreements. As we will demonstrate in the chapters that follow, these concerns have manifested in modifications to treaty drafting such as the addition of new safeguards to agreements, although the efficacy of these provisions is not always clear.
In the following chapters, we consider how the range of different BITs and PTAs that Australia has concluded since 1983 may influence the country's regulatory autonomy in three key areas: the protection of intellectual property, the regulation of services, and the protection of foreign investors. As foreshadowed in this introductory chapter, these three areas have often given rise to the greatest concerns about potential constraints on regulatory autonomy.
We begin in Chapter 2 with an analysis of intellectual property standards contained in Australia's PTAs, which have received considerable public attention, particularly in our PTAs negotiated with the US: the AUSFTA and TPP. Chapter 3 examines rules relating to trade in services, with a particular focus on how the structure of commitments through either a 'positive' or 'negative' list of commitments shapes the extent of both trade liberalisation and policy space. Given the particular prominence of concerns regarding the substance of protections for foreign investors and enforcement of those standards through ISDS, Chapters 4 and 5, respectively, are dedicated to these topics. To provide a more detailed illustration of how these disciplines may impact on domestic policy making, Chapter 6 considers the impact of Australia's PTAs and BITs on the ability to regulate for the protection of the environment. The chapter includes a detailed consideration of how investment standards may apply to a range of environmental measures, using cases that have been decided under the NAFTA, as well as considering Australian PTA exceptions and obligations that relate specifically to the environment.
This book does not suggest that regulatory autonomy is an absolute good, or that any limitations imposed by Australia's PTAs and BITs are negative from a policy perspective. As Associate Commissioner Andrew Stoler noted in his comments on the 2010 Productivity Commission Report, 'there is reason to believe that a little bit of "regulatory chill" might be a good thing, even in Australia'. 201 Similarly, Australia's Chief TPP Negotiator Elizabeth Ward stated before a JSCOT hearing in 2016 in relation to regulatory chill arising from ISDS: 'if it gives regulators en masse, including the public sector, pause for thought about the sort of legislation we are putting in place, that is no bad thing'. 202 The very purpose of international economic law is to constrain States from enacting regulations that create barriers to trade or infringe on investor rights, in order to pursue the wider economic and welfare objectives underlying international trade law and international investment law.
Thus, the question we are examining in this book cannot be stated as simply as: do Australia's PTAs and BITs protect regulatory autonomy? Instead, the study we undertake in this book seeks to examine the extent to which Australia's PTAs and BITs constrain the ability of government to take legitimate regulatory actions in areas such as the protection of public health or the environment, and to examine alternative options for clarifying the scope of agreements or safeguarding regulatory space in areas where we believe it may be necessary. By examining all of Australia's PTAs and BITs, and, where relevant, making comparisons to other agreements, we hope to shed light on the overlapping web of agreements that currently shape not only Australia's regulatory autonomy but also Australia's gains from liberalisation of trade and the promotion and protection of inward and outward foreign investment. Changing patterns of Australia's treaty drafting over time reveal the complexity and nuance of the relationship between international economic law and regulatory autonomy, which is relevant to Australia and countries around the world as they face the ongoing challenges of globalisation.
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